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§438.106

Cold-call marketing means any unso-
licited personal contact by the MCO,
PIHP, PAHP, or PCCM with a potential
enrollee for the purpose of marketing
as defined in this paragraph.

Marketing means any communica-
tion, from an MCO, PIHP, PAHP, or
PCCM to a Medicaid beneficiary who is
not enrolled in that entity, that can
reasonably be interpreted as intended
to influence the beneficiary to enroll in
that particular MCO’s, PIHP’s,
PAHP’s, or PCCM’s Medicaid product,
or either to not enroll in, or to
disenroll from, another MCO’s, PIHP’s,
PAHP’s, or PCCM’s Medicaid product.

Marketing materials means materials
that—

(1) Are produced in any medium, by
or on behalf of an MCO, PIHP, PAHP,
or PCCM; and

(2) Can reasonably be interpreted as
intended to market to potential enroll-
ees.

MCO, PIHP, PAHP, or PCCM include
any of the entity’s employees, affili-
ated providers, agents, or contractors.

(b) Contract requirements. Each con-
tract with an MCO, PIHP, PAHP, or
PCCM must comply with the following
requirements:

(1) Provide that the entity—

(i) Does not distribute any marketing
materials without first obtaining State
approval;

(ii) Distributes the materials to its
entire service area as indicated in the
contract;

(iii) Complies with the information
requirements of §438.10 to ensure that,
before enrolling, the beneficiary re-
ceives, from the entity or the State,
the accurate oral and written informa-
tion he or she needs to make an in-
formed decision on whether to enroll;

(iv) Does not seek to influence enroll-
ment in conjunction with the sale or
offering of any private insurance; and

(v) Does not, directly or indirectly,
engage in door-to-door, telephone, or
other cold-call marketing activities.

(2) Specify the methods by which the
entity assures the State agency that
marketing, including plans and mate-
rials, is accurate and does not mislead,
confuse, or defraud the beneficiaries or
the State agency. Statements that will
be considered inaccurate, false, or mis-
leading include, but are not limited to,
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any assertion or statement (whether
written or oral) that—

(i) The beneficiary must enroll in the
MCO, PIHP, PAHP, or PCCM in order
to obtain benefits or in order to not
lose benefits; or

(ii) The MCO, PIHP, PAHP, or PCCM
is endorsed by CMS, the Federal or
State government, or similar entity.

(c) State agency review. In reviewing
the marketing materials submitted by
the entity, the State must consult with
the Medical Care Advisory Committee
established under §431.12 of this chap-
ter or an advisory committee with
similar membership.

§438.106 Liability for payment.

Each MCO, PIHP, and PAHP must
provide that its Medicaid enrollees are
not held liable for any of the following:

(a) The MCO’s, PIHP’s, or PAHP’s
debts, in the event of the entity’s insol-
vency.

(b) Covered services provided to the
enrollee, for which—

(1) The State does not pay the MCO,
PIHP, or PAHP; or

(2) The State, or the MCO, PIHP, or
PAHP does not pay the individual or
health care provider that furnishes the
services under a contractual, referral,
or other arrangement.

(c) Payments for covered services
furnished under a contract, referral, or
other arrangement, to the extent that
those payments are in excess of the
amount that the enrollee would owe if
the MCO, PIHP, or PAHP provided the
services directly.

§438.108 Cost sharing.

The contract must provide that any
cost sharing imposed on Medicaid en-
rollees is in accordance with §§447.50
through 447.57 of this chapter.

[67 FR 41095, June 14, 2002, as amended at 78
FR 42305, July 15, 2013]

§438.114 Emergency and
poststabilization services.

(a) Definitions. As used in this sec-
tion—

Emergency medical condition means a
medical condition manifesting itself by
acute symptoms of sufficient severity
(including severe pain) that a prudent
layperson, who possesses an average
knowledge of health and medicine,
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